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(i) Applicants 
(ii) Mark Ivan Boyne 
(Hi) First 
(iv) 22 June 2012 
(v) MIB·! 

HCMP No. 12"11 

IN THE HIGH COURT OF THE 

of 2012 

HONG KONG SPECIAL ADMINISTRA nVE REGION 

COURT OF FIRST INSTANCE 

MISCELLANEOUS PROCEEDINGS NO. 1 z 11 OF 2012 

IN THE MATTER OF all the property situated at the Ground Floor of 1 Queen's Road, 

Central, Hong Kong 

AND 

IN THE MATTER OF ORDER 113 of the Rules of the High Court (Cap. 4A) 

BETWEEN 

THE HONG KONG AND SHANGHAI BANKING 

CORPORA nON LIMITED 

and 

THE OCCUPIERS OF THE GROUND FLOOR OF 

1 QUEEN'S ROAD CENTRAL, HONG KONG 

WONG CHUNG HANG 

HO YID SHING ({iiJJr~n!!J) 

MUIKAIMING 

AFFIDAVIT OF MARK IV AN BOYNE 

Plaintiff 

1 st Defendants 

whose names 

are not ImOVi'll 

2nd Defendant 

3rd Defendant 

4th Defendant 

I, Mark Ivan Boyne, of the HSBC Main Building, 1 Queen's Road, Central, Hong Kong, do 

solemnly and sincerely affirm as follows: 

1. I am the Chief Operating Officer Hong Kong for the Plaintiff, and am duly authorised 

by the Plaintiff to make this Affidavit on its behalf. 
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2. The facts and matters deposed. herein are either within my personal knowledge as the 

Chief Operating Officer and are true or, where derived from investigation of the 

affairs, books, documents and records of the Plaintiff identified herein, are true to the 

best of my knowledge, information and belief. 

3. There is produced and shown to me marked "MIB~l" a bundle of documents to which 

I refer to in this Affidavit. 

The Property 

4. The Plaintiff is the registered owner of ALL THOSE pieces or parcels of ground 

registered in the Land Registry as INLAND LOT NO. 3566 and MARINE LOT NO. 

104 (the "LotsU
) held under the lease of Inland Lot No. 3566 dated 23 November 

1938 and the lease of Marine Lot No. 104 dated 1 May 1857 respectively and 

registered in the Land Registry by Memorial No. 2405321. Copies of these leases are 
at pages 1 to 12 of Exhibit MIB-I. 

5. By a Deed of Dedication dated 41anuary 1983 and registered in the Land Registry by 

Memorial No. 2405322 (the "Deed"), 1 Queen's Road Central Limited (the then 

owner and a related company of the Plaintiff) with the consent of the Government of 

Hong Kong dedicated part of the Ground Floor of No. 1 Queen's Road, Central, 

Hong Kong for the purposes of public pedestrian passage on the terms and conditions 

contained in the Deed. A copy of the Deed is at page 13 of Exhibit MIB-l. 

6. By an Assignment dated 19 December 1985 and registered in the Land Registry by 

Memorial No. UB2985499, the Lots together with the messuages, erections and 

buildings thereon known as No. 1 Queen's Road Central was assigned to the Plaintiff 

subject to the Deed. A copy of this Assignment is at page 22 of Exhibit MIB-l. 

7. By a Deed of Variation of Dedication dated 5 December 2006 and registered in the 

Land Registry by Memorial No. 06122700340016, the boundaries of the dedicated 

area were changed in order to accommodate the construction of a new lift lobby 

enclosure (the "Property!!). A copy of this Deed of Variation of Dedication is at page 

26 of Exhibit MIB-l. A map outlining the boundaries of the Property is annexed to 

the Deed of Variation of Dedication, and produced at page 30 of Exhibit MIB-I. 

The Plamtiff's duties in respect of the Property 

8. The Plaintiff is subject to obligations under the Deed concerning the ongoing 

management and maintenance of the Property. 

9. Clause I of the Deed dedicates the Property "for the purposes of public pedestrian 

passage for the period during which the Building shall be situated on the Property 

upon and subject to the terms and conditions herein contained. H 

10. Sub clause 2(v) of the Deed requires the Plaintiff to keep the Property "in a clean and 

tidy construction and free from any obstruction". 
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11. Sub clause 2(viii) of the Deed states: "The right of pedestrian passage as aforesaid 

may be partially restricted (with temporary cordons) between the hours of 2 a.m. to 6 

a.m. each day (or during such other hours as may be approved in writing for the 

time being and from time to time by the Building Authority) for the purposes of daily 

maintenance and the cleaning and/or repair of the surface of the Dedicated Area (i.e. 

the Property as referred to in paragraph 7 of this Affidavit). In this respect through 

passage must be maintained over at least half the Dedicated Area at all times". 

12. Sub clause 2(ix) of the Deed states: "Subject to the prior written approval of the 

Building Authority, the Owner (i. e. the PlaintijJ) may be permitted to place temporary 

structures on the Dedicated Area from time to time for the purpose of temporary 

exhibitions and displays provided that the same shall not impede the general right of 

pedestrian passage as aforesaid 11 • 

13. Clause 4 of the Deed states that "the Dedicated Area is and shall remain the property 

of the Owner and shall subject to the terms hereof continue to be subject to and have 

the benefit of all the covenants, terms and conditions of the Crown Grant". 

The DefeJlu1l3l.!Ilts 

14. The Defendants are various groups of people currently encamped on and otherwise 

occupying the Property without the licence or consent of the Plaintiff. 

·15. As far as the Plaintiff is aware, the Defendants consist of a number of different groups 

including: 

(a) A group popularly known as "Occupy Central" or "Occupy Hong Kong" 

(the "Occupy Central Movement!!). The Plaintiff understands that this 

group was established following a similar movement which began in New 

York and has spread to a number of cities around the world. This group also 

includes a number of political interest groups known as "Left 21" and 

"1'M101" along with their respective supporters. 
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(i) Photographs and an extract from the web site of the Occupy Central 

Movement evidencing the occupation of the Property are produced at 

pages 32 to 37 of Exhibit MIB-l. 

(ii) The Plaintiff has identified Wong Chung Hang as one of the members 

of the Occupy Central Movement and have named him as the 2nd 

Defendant in this Application. As far as the Plaintiff is aware, Mr 

Wong has occupied the Property on a regular basis since mid-April 

2012. 

(iii) The Plaintiff has also identified Ho Yiu Shing (1nffflJJJ) as one of the 

members of the Occupy Central Movement and have named him as 

the 3rd Defendant in this Application. Mr Ho presently occupies an 

area adjacent to the automated teller machines on the Property, where 
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he has placed a large amount of furniture and personal possessions. 

Mr Ho has also written a rather disjointed letter to the Plaintiff, in 

which he holds himself out to be the person in charge of the Occupy 

Central Movement. Regardless, despite further interaction with Mr 

Ho (generally discussed in paragraphs 30 to 35 below) the Plaintiff is 

unclear as to his motives for joining the occupation. A copy of the 

letter from Mr Ho to the Plaintiff is produced at pages 38 to 47 of 

Exhibit MIB-I. 

(b) Persons carrying on demonstrations in relation to the estate of the late Ms 

Mui Vim Fong, who was a singer and celebrity in Hong Kong in her lifetime 

(the IlM1IJli Protestors"). In this connection, HSBC International Trustee Ltd 

(which is an associated group company of the Plaintiff) is the sole executor 

and trustee named in the Will of Mui Vim Fong dated 3rd December 2003 

(the "Win") (the force and validity of which has been conclusively 

pronounced by the Court), as well as the trustee of the Karen Trust which is 

the sole devisee named in the Will. 

(i) Photographs evidencing the Mui Protestors' occupation of the 

Property are produced at pages 48 to 49 of Exhibit MIB-l. 

(ii) The Plaintiff has identified Mui Kai Ming, the elder brother of the late 

Mui Vim Fong, as one of the Mui Protestors and has named him as 

the 4th Defendant in this Application. 

(c) Persons generally demonstrating in relation to the selling of Lelmlan related 

structured financial products in Hong Kong (the "Struct1lJlred Products 

Protestors ll
). The Plaintiff notes that it has never been a distributor of these 

products. The protest banners erected by this group appear to target banks 

generally, not only the Plaintiff. A photograph of some of the Structured 

Products Protestors' banners on the Property is at page 50 of Exhibit MIB-1. 

16. The Plaintiff has observed that the individuals comprising the Defendants have 

changed from time to time throughout the occupation. Therefore while many of the 

Defendants can be classified in general groups, the individual Defendants encamped 

on the Property today are not necessarily the same individuals who were present at the 

beginning of the occupation. 

The occupation of the Propell'ty 

17. The Defendants have been encamped on the Property since 15 October 2011 -

approximately 8 months to date. The Defendants have posted a sign noting the date at 

which they began the occupation, a photograph of which is at page 51 of Exhibit MIB-

1. 
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18. Since the Occupy Central Movement entered the Property on 15 October 2011, all of 

the groups of Defendants mentioned above have taken to entering the Property in the 

course of their demonstrations. Prior to 15 October 2011, the Mui Protestors and the 

Structured Products Protestors largely confined any occupation of the Property to 

during daylight hours, vacating the Property in the evenings. 

19. At first, a single encampment which made up the occupation was situated around the 

centre of the Property. This encampment has since multiplied and spread over time, 

and now encompasses several corner areas of the Property. A map outlining the extent 

of the occupation is at page 52 of Exhibit MID-1. 

20. The Defendants have acted consistent with long term habitation of the Property. In the 

course of their occupation, the Defendants have: 

( a) erected tents in which some of the Defendants sleep overnight and store 

personal belongings, banners and signage; 

(b) erected banners on the Property; 

(c) set up a cooking station stocked with cooking utensils, fresh and tinned food, 

etc.; 

(d) set up a roaster and gas stove for cooking and in one instance lit an open fire 

on the Property; 

(e) set up a generator on the Property to provide electrical power; 

(t) set up a small library and a number of sitting areas which include tables, 

chairs and a number of lounges; 

(g) set aside an area for hanging their washing; 

(h) posted messages from the public on display boards; 

(i) used several parts 0 f the Property to store banners, signage and other 

assorted items such as clothing, musical instruments and a bicycle; 

(i) set up a donation box asking members of the public for support; and 

(k) demarked some of their areas of occupation with lines of prayer flags. 

21. To assist the Court, the Plaintiffproduces:-

(a) a broad pictorial record of the occupation consisting of photographs taken 

daily by the Plaintiff's security personnel from the beginning of the 

occupation until 20 June 2012 is produced at page 53 of Exhibit MID-I; and 
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(b) photographs depicting the nature of the occupation as described in 

paragraph 19 above are produced from pages 75 to 81 of Exhibit Mm-I. 

These photographs were taken at various stages over the course of the 
occupation. 

22. In addition to continual habitation on the Property by some of the Defendants, the 

Plaintiff has also observed Defendants: 

( a) posting acconnts of their daily activities on the internet; 

(b) holding small musical concerts, movie nights and in one instance an art fair 
on the Property; and 

(c) providing free lessons - named "Free School" - on the Property to the public 

on recreational activities including yoga and tai chi (including setting up a 

whiteboard on the Property advertising the timeslots at which the lessons are 

going to be held). 

Samples of selected accounts of daily activities, and advertisements for some of these 

events are produced at pages 82 to 105 of Exhibit MIB-l 

23. The Defendants have also been using the Property to host a number of public meetings 

and rallies whieh disturb the area. In a recent example, on 6 June 2012 some of the 

Structured Products Protestors identifying themselves as the "Lehman Brothers 

Victims Alliance" held a puhlic rally on the Property. The public rally was called in 

response to the Hong Kong Legislative Council Subcommittee to Study Issues Arising 

from Lehman-related Minibonds and Structured Financial Products, which tabled its 

final report at a meeting of the Legislative Council on the same day. A notice posted 

on the website of the Lehman Brothers Victims Alliance calling for the public rally 

(with an attached English translation) is at page 106 of Exhibit MID-I. Photographs of 

the rally on the Property are produced at page 108 of Exhibit MID-1. 

24. Officers from the Hong Kong Police Force have provided supervision over the 

Property since the beginning of the occupation. 

25. The Hong Kong Food and Environmental Hygiene Department and the Hong Kong 

Fire Services Department have also conducted onsite inspections of the Property. 

26. At the time at which this application is made, it appears to the Plaintiff that the 

publicity generated by the various Defendants is generally on the wane. Perhaps as a 

consequence, the number of Defendants permanently occupying the Property seems to 

have dwindled. However, there still remains on the Property a vast assortment of 

items which have not been removed during the course of the occupation. 
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27. The occupation has caused difficulties for the Plaintiff in performing its obligations 

under the Deed in respect of the Property: 

(a) The Plaintiff has been unable to provide regular maintenance and cleaning of 

the plaza and typhoon shutter on the Property despite rights and obligations 

placed upon it under sub clauses 2(v) and 2(viii) of the Deed. This has 

resulted in damage to the Property, including staining of the granite tiles that 

make up the area of occupation. Details of the damage and disrupted 

maintenance schedules are at pages 111 to 113 of Exhibit MIB-1. 

(b) The Plaintiff has not been in a position to allow the use of the Property for 

temporary public exhibitions as contemplated in Sub dause 2(ix) of the 

Deed. 

(i) For example, the Halloween Charity Parade in aid of the Hong Kong 

Cancer Fund, held annually since 2008 and expected to be held again 

on 29 October 2011, was cancelled mainly on account of the 

obstruction caused by the Defendants. A notice posted by the Plaintiff 

on the Property informing passersby of the cancellation is at page 114 

of Exhibit MID-1. 

(ii) A list detailing events usually held on the Property, and events in 

which the Plaintiff is currently in negotiation to hold on the Property 

is at page 115 of Exhibit MIB-l. 

28. The occupation continues to pose a number of safety issues of which the Plaintiff has 

limited control, necessitating that the Plaintiff take extra steps that would otherwise 

not have been required but for the Defendants: 

(a) Loose debris such as rubbish and rolling bottles, etc. may cause injury, as 

may cooking on open and gas fires on the Property, which also raise the fire 

risk. 

(b) As the occupation continues the hygiene situation is deteriorating will likely 

continue to deteriorate. 

(c) The Plaintiff has noticed that the encampments on the Property are now 

attracting homeless and otherwise vulnerable people, some of whom have 

now joined in the occupation. 

(d) Members of the public using the automated teller machines on the Property 

or otherwise passing through in the evenings may be made to feel 

uncomfortable or unduly wary because of the encampments. 
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Unsafe temporary structures erected by the Defendants present a safety risk 

which the Plaintiff cannot immediately remedy. 

(i) one incident, high winds on 16 April 2012 caused a metal 

scaffolding erected by the Defendants to blow over. Fortunately no 

injuries were sustained. The Plaintiff eventually removed the unsafe 

structure when the Defendants failed to do so. At the same time the 

Plaintiff also placed written notices on similar unsafe structures, and 

eventually removed them from the Property. After removal, the 

Plaintiff then put in place of the structures written notices informing 

the Defendants of the reasons for the removal, and that they can be 

returned on request. Despite the Plaintiff's notices, the Defendants 

have not collected these items from the Plaintiff. Photographs of some 

of the unsafe structures, and the various written notices issued by the 

Plaintiff can be found at pages 117 to 120 of Exhibit MIB-1. 

Cii) On 12 June 2012, high winds caused a banner belonging to the Mui 

Protestors - which was held up by long metal poles in large planters of 

cement - to blow over and collapse. No injuries were sustained. Out 

of concern for general passersby, the Plaintiff removed the collapsed 

long metal poles which held up the banner. 

(t) The Plaintiff postponed a full evacuation drill on 27 October 2011 due to 

concerns over the safety of staff and customers carrying out the drill. The 

Plaintiff subsequently held a successful fire drill on 12 January 2012, but 

had to take extra steps in order to prevent the participants of the drill from 

moving through the occupied area. A letter explaining the cancellation of the 

27 October 2011 drill and the reasons for it is at page 121 of Exhibit MIB-I. 

(g) Additional security is needed by the Plaintiff in order appropriately to 

monitor the Property and its occupants. Most recently, the Plaintiff was 

informed late in the evening on 17 May 2012 by the Commercial Crime 

Bureau of the Hong Kong Police Force that a suspect in a police 

investigation may enter the Property. A short while later, the Plaintiff 

observed the individual in question enter the Property and spend time with 

the various Defendants on site. The Plaintiff's security guards reported the 

situation to the Police, who arrested the individual. Events such as this 

heighten the Plaintiff's concerns that as a result of the occupation, the 

Property is now facilitating both the gathering of people unconnected with 

the original intention behind the occupation, and the possible commission of 

illegal acts. The Plaintiff has incurred significant costs in maintaining the 

additional security presence since October 2011. 
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29. The has never granted a licence or consented to allow the Defendants to 

occupy the Property. 

30. Since the beginning of the occupation the Plaintiff has made various attempts to 

establish a constructive dialogue with the Defendants, at times with the assistance of 

the Hong Kong Police. 

31. In these early dealings, each of the various groups of Defendants adopted a relatively 

collective decision-making process, allowing constructive dialogue to take place 

between the parties. This facilitated the removal of the unsafe structures and debris, 

limited cleaning and maintenance of parts of the Property and the relocation of some 

Defendants to other parts of the Property to allow greater thoroughfare through the 

area. 

32. However as of December 2011, the Plaintiff has observed that some the Defendants 

(especially the Occupy Central Movement) have become increasingly disparate with 

no centralised leadership. The Plaintiff understands that in one instance, a dispute 

between some of the Defendants led to one of the Defendants becoming estranged 

from the rest, and moving his encampment to another part of the Property. Any 

discussions with one group or another may not hold for all the Defendants. 

33. On 29 May 2012, the Plaintiff met with the available Defendants who were occupying 

the Property at the time. The purpose of the meeting was to communicate to those 

present the Plaintiff's rights and obligations in respect of the Property, that the 

Defendants should therefore vacate the area, and that the Plaintiff is willing to assist 

them in this process. 

34. As a result of the meeting with those Defendants present, the Plaintiff has learned 

that: 

(a) the Defendants remain decentralised, leaderless and uncoordinated; 

(b) the Defendants remain generally unwilling to vacate the Property; 

(c) members of the "Occupy Central" movement in their previous meetings 

resolved that they would not hold any discussion with the Bank; 

(d) the Defendants do not accept that the Property is the private property of the 

Plaintiff; and 

(e) even if the Plaintiff's request to leave was to be considered, a general 

meeting of the Defendants would have to be called and the decision-making 

process could take weeks or even months. One of the Defendants stated that 

such a meeting of the Defendants could consist of up to a thousand people 

congregating on the Property. 
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the Plaintiff is at page 122 of Exhibit 

the Occupy Central Movement posted a declaration on its 

that the members of the Occupy Central Movement win not 

voluntarily vacate the Property, nor do they have any intention of doing so; 

the Occupy Central Movement's general call for the wider public 

to join the occupation of the Property; and 

states 

even if 

Defendants will attempt to resume occupying the Property 

Plaintiff successfully removes them. 

A copy the declaration, along with an English translation of its substantive 

is at pages 125 to 136 of Exhibit MIB-I. 

36. At the time this application is made, the Plaintiff notes that similar "Occupy" 

movements have recently been evicted from their encampments in Finsbury Square 

and outside St Paul's Cathedral in London. 

This 

37. For reasons set out above, I am advised and verily believe that the Defendants are 

trespassing on the Property by their continued occupation thereon. 

38. Notwithstanding the reasons expressed by the various Defendants to explain the 

occupation, the Plaintiff is the owner of the Property and must fulfil obligations in 

respect of it under the Deed. The current state of the occupation presents a number of 

difficulties for the Plaintiff in carrying out these obligations and raises a number of 

safety concerns. The Plaintiff must therefore ask the Court for relief. 

39. The Plaintiff does not know the full name of any other persons occupying the Property 

or part thereof who are not named in the Originating Summons filed herein and the 

circumstances beyond those that have been described herein in which the Property or 

part has been occupied without licence or consent. 

40. The length of the originating summons and its supporting documents, along with the 

transient nature of some of the Defendants presents the Plaintiff with difficulties in 

effecting service on the Defendants in this manner prescribed in Order 113 Rules 1 

and 2 the Rules of the High Court (Cap. 4A) ("RHe"). The Plaintiff therefore 

seeks the Court's consent pursuant to RHC Order 113 Rule 1 (c) to serve the 
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by the following method: 

the Plaintiff will make the Originating Summons, this affidavit and its 

supporting exhibit availab"le for inspection on the ground floor reception area 
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of 1 Queen's Road Central on Mondays to Fridays from 9am to 5pm until 

the return date for the Originating Summons. Persons may inspect and take 

copies of the documents for service only upon production of a Hong Kong 

Identity Card to the Plaintiff. 

(b) the Plaintiff will post signs on the Property alerting the Defendants to the 

arrangement in (a) above. 

41. The Plaintiff also seeks the court's permission to have the option of removing the 

Defendants at a time outside of office hours. The Plaintiff intends to work with the 

Bailiff's Office properly to resolve the situation and remove any occupiers on the 

property during regular hours where possible. However, the Plaintiff also has 

concerns about the potential disruption and risk (if there were to be a violent reaction 

by any Defendant(s» to the public and negative publicity resulting from the process of 

removal during working hours and seeks the court's permission to adopt a more 

flexible approach. 

42. I respectfully ask the Court to make orders in terms of the Originating Summons. 

SWORN at l~vr:./" ;~ i ) 
QueeN is Rc-A (l' Llffv1RAl--) ) 

f-lON& licN(Q ) 
On lJ.,.

t1d d"'7 £If J~ne 1<.:>/2. 
Before me:-

Solicitor, HKSAR 

This Affidavit is filed on behalf of the Plaintiff. 
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John Mamlm Hlck1n 
MayerB~JSM 
Solicitor. Hong Kong SAR 
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Quite a bargain! The ground rent could only double in 75 years, a growth rate of 0.93% p.a.. This was an unusual proviso which effectively made it a 150-year lease.
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Wardley and Company
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James Bowman and Frances Bulkeley Johnson.
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from the last day of November 1855 for 999 years for a rent of 62 pounds and 2 shillings sterling, in current dollars of the said Colony.
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John Bowring (Governor)
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